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COMMISSION 

CONTRACT  MARKETS 

Revised  Statement  of  Policy  Regarding 
indemnification 

The  Commodity  Futures  Trading  Com¬ 
mission  today  modified  its  policy  state¬ 
ment  regarding  indenmlfication  of  offi¬ 
cers,  directors  and  other  officials  (rf  con¬ 
tract  markets. 

On  July  16,  1976,  the  Commission  pub¬ 
lished  in  the  Federal  Register  a  state¬ 
ment  of  policy  regarding  indemnification 
of  officers,  directors  and  other  officials 
of  contract  markets  and  futures  com¬ 
mission  merchants.  See  41  FR  29474 
(July  16,  1976).  In  that  statement,  the 
Commission  expressed  the  view  that  it 
would  be  against  public  policy,  as  ex¬ 
pressed  in  the  Commodity  Exchange  Act, 
as  amended  (“Act”) ,  7  U.S.C.  1-22  (Supp. 
V.  1975) ,  for  a  contract  market  or  future 
commission  merchant  directly  or  indi¬ 
rectly  to  indemnify  its  officials  for  cer¬ 
tain  civil  penalties  imposed  by  the  Com¬ 
mission  under  section  6b  of  the  Act.  The 
Commission  also  stated  that  it  would  be 
the  Commission’s  policy  to  consider  all 
the  facts  and  circumstances  surrounding 
the  participation  of  individual  officials  in 
alleged  violations  of  the  Act  before  tak¬ 
ing  enforcement  action  against  individual 
officials,  and  to  impose  civil  penalties  on 
individual  officials  only  in  those  (lases  in¬ 
volving  “culpable  conduct.”  The  Commis¬ 
sion  took  no  position  with  respect  to  in¬ 
demnification  of  officials  for  other  ex¬ 
penses,  such  as  liabilities  arising  out  of 
civil  proceedings  instituted  by  private 
parties  or  legal  fees  incurred  defending 
various  types  of  legal  proceedings. 

On  August  9,  1976,  the  Commission 
published  in  the  Federal  Register  a  re¬ 
quest  for  public  comment  on  its  policy 
regarding  indemnification  and  on  cer¬ 
tain  related  subjects,  such  as;  (1) 
Whether  it  would  be  appropriate  to 
adopt  rules  concerning  indemnification 
in  circumstances  having  regulatory  im¬ 
plications;  (2)  whether  it  would  be 
against  public  policy  to  allow  indemnifi¬ 
cation  of  exchange  officials  for  liabilities 
arising  out  of  civil  proceedings  instituted 
by  private  parties;  (3)  whether  it  would 
be  against  public  policy  to  allow  indem¬ 
nification  of  exchange  officials  for  legal 
fees  incurred  in  the  unsuccessful  defense 
of  an  action  brought  by  the  Commission 
pursuant  to  section  6b  of  the  Act;  and 
(4)  whether  it  would  be  appropriate  to 
hold  a  public  hearing  on  the  issue  of  in¬ 
demnification.  In  that  notice  the  Coti- 
mission  stated  that  its  policy  regarding 
Indemnification  would  remain  in  effect, 
notwithstanding  its  request  for  com¬ 
ments.  See  41  FR  33321  (August  9,  1976) . 

This  release  supplements  the  Commis¬ 
sion’s  prior  announcements  by  notifying 
the  public  that  the  Commission  has  de¬ 
termined  to  modify  its  policy  regarding 
indemnification  in  light  of  the  comments 
which  it  has  received.  Since  what  consti¬ 
tutes  “culpable  conduct”  cannot  be  de¬ 
termined  in  the  abstract,  the  Commis¬ 
sion  has  decided  that  it  will  separately 
determine,  in  each  case  In  which  a  civil 
penalty  is  Imposed  on  an  individual  offi- 
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cial,  whether  or  not  indemnification  in 
that  case  would  violate  public  policy. 
Otherwise,  the  Commission  has  not 
changed  its  original  policy  regarding  in¬ 
demnification.  That  is,  the  Commission 
takes  no  official  position  at  this  time  with 
respect  to  indemnification  for  other  ex¬ 
penses,  such  as  liabilities  arising  out  of 
civil  proceedings  instituted  by  private 
parties;  however,  the  Commission  wishes 
to  make  clear  that  it  does  not  believe 
that  indemnification  for  legal  fees  would 
be  against  public  policy,  even  when  the 
fees  are  Incurred  in  the  unsuccesful  de¬ 
fense  of  an  action  brought  by  the  C(»n- 
mission. 

Set  forth  below  is  a  discussion  regard¬ 
ing  the  comments  received  by  the  Com¬ 
mission  in  response  to  its  policy  state¬ 
ment  and  the  changes  which  have  been 
made  in  the  policy  statement  as  a  result 
of  those  comments  and  further  consid¬ 
eration  by  the  Commission. 

I.  Summary  of  Comments  on  and 
Changes  in  the  Commission’s  Policy 
Statement 

Eight  commodity  exchanges  and  three 
futures  commission  merchants  submit¬ 
ted  written  comments.  'These  commenta¬ 
tors  unanimously  opposed  the  Commis¬ 
sion’s  policy  on  indemnification  and 
proffered  a  number  of  legal  and  policy- 
oriented  arguments  against  it. 

A.  comments  on  policy  regarding  indem¬ 
nification  FOR  CIVIL  PENALTIES  IMPOSED 
BY  THE  COMMISSION 

’There  were  basically  three  criticisms 
of  the  Conunission’s  policy  regarding  in¬ 
demnification  of  exchange  officials  for 
certain  civil  penalties  imposed  pursuant 
to  section  6b  of  the  Act.  TTiese  comments 
may  be  summarized  briefiy  as  follows: 

1.  A  PROHIBITION  OF  INDEMNIFICATION  IS 
MORE  LIKELY  TO  DISCOURAGE  INDIVIDUALS 
FROM  SERVING  AS  EXCHANGE  OFFICIALS 
THAN  IT  IS  TO  STIMULATE  DILIGENCE  ON 
THE  PART  OF  EXCHANGE  OFFICIALS 

Most  commentators  maintained  that 
the  Commission’s  policy  probably  would 
discourage  individuals  from  .serving  as 
exchange  officials  and  would  make  those 
who  do  serve  overly  cautious.  They  also 
disagreed  with  the  Commission’s  conclu¬ 
sion  that  indemnification  for  civil  penal¬ 
ties  would  undermine  the  prophylactic 
and  deterrent  effect  of  the  civil  penalty 
authorized  by  section  6b  of  the  Act.  A 
variety  of  arguments  were  made  in  this 
connection,  but  the  thrust  of  most  of  the 
comments  was  that  there  is  no  need  to 
use  the  threat  of  a  civil  penalty  to  stim- 
ulal«  diligence  because  (1)  the  officials 
of  contract  markets  have  sufficient  dedi¬ 
cation  to  discharge  their  responsibilities 
without  a  threat  of  penalty  and  (2)  those 
officials  who  do  not  discharge  their  re¬ 
sponsibilities  can  be  removed  from  office 
or  denied  indemnification  imder  stand¬ 
ards  contained  in  state  laws  governing 
indemnification  of  corporate  officials. 

2.  THERE  IS  LITTLE  LEGAL  AUTHORITY  TO 
SUPPORT  THE  commission’s  POSITION 
REGARDING  INDEMNIFICATION  FOR  CIVIL 
PENALTIES 

A  number  of  commentators  expressed 
their  view  that  nothing  in  the  Act  or  its 


legislative  history  indicates  Congress  in¬ 
tended  the  C(Hnmission  to  have  any  au¬ 
thority  with  respect  to  indemnification 
of  exchange  officials  and  that  the  sub¬ 
ject  seems  to  be  outside  the  scope  of  the 
general  rule-making  authority  granted 
to  the  Commission  by  section  8a(S)  of 
the  Act.  They  also  observed  that  the 
Commission’s  policy  regarding  indemnl- 
ficaticm  is  broader  than  that  adopted  by 
the  Securities  and  Exchange  Commission 
or  any  other  government  agency  and 
that  it  confilcts  with  more  liberal  state 
law  provlsicms  governing  indemnification 
of  corporate  officials. 

3.  THE  commission’s  STATEMENT  THAT  IT 
WOULD  NOT  IMPOSE  CIVIL  PENALTIES  ON 
EX(mANGE  OFFICIALS  UNLESS  “CULPABLE 
CONDUCT”  IS  INVOLVED,  DOES  NOT  AME¬ 
LIORATE  THE  PROBLEMS  CREATED  BY  ITS 
POLICY  STATEMENT  ON  INDEMNIFICATION 

’The  principal  concern  of  commenta¬ 
tors  apparently  was  that  the  Commission 
might  impose  a  civil  penalty  on  an  of¬ 
ficial  for  “unintentional,”  technical-type 
violations  of  a  regulation.  The  commen¬ 
tators  were  not  assuaged  by  the  Com¬ 
mission’s  statement  that  it  would  Impose 
civil  penalties  on  Individual  officials  only 
in  those  cases  involving  culpable  con¬ 
duct,  primarily  because  the  term  “culpa¬ 
ble  conduct”  was  not  defined.  ’These  com¬ 
mentators  also  expressed  concern  that 
.  the  mere  existence  of  the  statement 
would  have  an  in  terrorem  effect  and  dis¬ 
courage  (1)  high  caliber  management 
from  serving  as  exchange  officials  and 
(2)  insurance  underwriters  from  provid¬ 
ing  so-called  Directors  and  Officers 
liability  (D&O)  insurance,  even  for  civil 
penalties  that  might  be  Imposed  where 
there  is  no  evidence  of  culpable  con¬ 
duct. 

4.  THE  COBJMIS^N  SHOULD  RETRACT  OR 
MODIFY  ITS  POLICY  REGARDING  INDEMNI¬ 
FICATION 

Most  commentators  suggested  that,  in 
view  of  the  criticisms  outlined  above,  the 
Commission  should  retract  its  policy 
statement.  Other  commentators  sug¬ 
gested  mcidificatlons  that  would,  in  their 
view,  make  the  policy  more  consistent 
with  the  practical  needs  of  the  commod¬ 
ities  industry.  For  example,  several  com¬ 
mentators  suggrested  that  the  Commis¬ 
sion  adopt  certain  state  law  standards 
governing  the  propriety  of  indemnifica¬ 
tion  so  that  officials  could  be  Indemnified 
for  civil  penalties  if  they  acted  in  good 
faith,  in  a  manner  reasonably  believed 
by  them  to  be  In  or  not  opposed  to  the 
best  Interest  of  their  employer.  Other 
commentators  suggested  that  the  Com¬ 
mission  define  the  term  “culpable  con¬ 
duct”  and  proffered  a  variety  of  defini¬ 
tions.  In  this  connection,  one  commenta¬ 
tor  suggested  that  the  Commission  adopt 
the  following  approach; 

(a)  Do  not  oppose  indemnification  in 
every  Instance  of  civil  penalties.  Rather 
the  C(Mnmission  should  limit  its  opposi¬ 
tion  to  those  instances  of  civil  penalties 
where  the  Commission  makes  a  formal 
finding  that  the  official  has  engaged  in 
conduct  so  detrimental  as  to  not  permit 
indemnification. 

(b)  Either  eliminate  the  phrase  “cul¬ 
pable  conduct”  which  has  no  established 
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legal  meaning,  and  replace  it  with  lan¬ 
guage  such  as  “derelection  of  duty  or 
gross  negligence  or  willful  mlsc(Hiduct  in 
the  performance  of  his  duties;”  or  alter¬ 
natively,  define  the  phrase  “culpable 
conduct”  as  being  generally  the  same  as 
dereliction  of  duty  or  guilty  of  willful 
misconduct  or  gross  negligence. 

B.  CHANGES  IN  POLICY  REGARDING  INDEMNI¬ 
FICATION  FOR  Civn.  PENALTIES  IMPOSED 

BY  THE  COMMISSION 

The  Commission  was  not  persuaded 
that  it  should  retract  its  policy  statement 
regarding  indemnification  for  civil  pen- 
ftltlcs 

(1)  To  begin  with,  the  Commissi<m  Is 
satisfied,  as  a  legal  matter,  that  it  has 
statutory  authority  to  prohibit  indemni¬ 
fication  for  civil  penalties  Imposed  on 
exchange  officials  by  the  Commission. 
For  example,  section  8a(5)  of  the  Act 
authorizes  the  Commission  “•  •  •  to 
make  and  promulgate  such  rules  and 
regulations  as,  in  the  judgment  of  the 
Commission,  are  reasonably  necessary  to 
effectuate  any  of  the  provisions  or  to 
accomplish  any  of  the  purposes  of  [the 
Act]  •  •  ^  And,  section  6b  of  the  Act 

provides  that: 

•  •  •  If  any  contract  market,  or  any  di¬ 
rector,  oflkcer,  agent  or  employee  of  any  con¬ 
tract  market  *  •  *  is  violating  or  has  vio¬ 
lated  any  of  the  provisions  of  this  Act  or 
any  of  the  rules,  regulations,  or  orders  of 
the  Ccsnmlsslon  thereunder,  the  Commission 
may,  upon  notice  and  hearing  and  subject 
to  iqjpeal  •  •  •  assess  a  civU  penalty  of  not 
more  than  $100,000  for  each  violation  *  *  *. 
In  determining  the  amount  of  the  money 
penalty  assessed  under  this  section,  the 
Commission  shaU  consider  the  appropriate¬ 
ness  of  such  penalty  to  the  net  worth  of  the 
offending  person  and  the  gravity  of  the 
offense,  and  In  the  case  of  a  contract  market 
shall  further  consider  whether  the  amoimt 
of  the  penalty  wlU  mateiially  Impair  the 
contract  market’s  ability  to  carry  on  Its  op¬ 
erations  and  duties.* 

The  Commission  believes,  that,  in  cer¬ 
tain  situations,  a  prohibition  of  indemnl- 
ficatl(xi  win  be  necessary  to  effectuate 
the  provisions  of,  and  to  acctmiplish  the 
purposes  of.  section  6b  of  the  Act. 

(A)  The  Commission’s  ability  to  Im¬ 
pose  a  civil  penalty  on  an  individual  of¬ 
ficial  would  be  eliminated,  as  a  practi¬ 
cal  matter,  if  contract  markets  were  free 
to  indemnify  any  official  for  the  amoimt 
of  any  civil  penalty  that  might  be  im¬ 
posed  by  the  Commission.  That  would, 
in  effect,  render  a  nullity  that  part  of 
section  6b  which  authorizes  the  Commis¬ 
sion  to  impose  a  civil  penalty  on  either  a 
contract  market  or  any  director,  officer, 
agent  or  employee  of  a  contract  market, 
a  result  which  Congress  could  not  have 
Intended.  And,  since  the  Commission 
would  be  unable  to  determine  whether 
an  exchange  official  or  the  exchange 
would  pay  a  particular  civil  penalty  im¬ 
posed  on  an  exchange  official,  there 
would  be  a  risk  that  the  amoimt  of  the 
penalty  would  not  be  “appropriate,”  as 
required  by  section  6b.  There  is,  more¬ 
over,  nothing  in  the  Act  or  its  legislative 


*7  TJJ5.C.  12a(5)(Supp.  V.  1975). 

*7  113.0.  13a  (Supp.  V,  1976)  (emphasis 
added). 


history  that  suggests  that  Congress  In¬ 
tended  to  give  exchanges  the  authority, 
through  Indemnificatloi,  to  undermine 
a  Commission  determination  that  a 
particular  exchange  official  should  pay 
a  civil  penalty. 

(B)  In  the  Commission’s  view,  the  pri¬ 
mary  purpose  of  section  6b  civil  penalties 
is  to  deter  violations  of  the  Act.  While 
most  exchange  officials  may  in  fact  be 
sufficiently  dedicated  to  discharge  their 
responsibilities  imder  the  Act  without  the 
threat  of  a  civil  penalty,  the  Commission 
is  convinced  that  the  possibility  of  im¬ 
position  of  a  civil  penalty  for  vioratlons 
of  the  Act  is  an  Important  factor  in  as¬ 
suring  compliance  in  some  cases  and  that 
if  exchange  officials  know  they  need  not 
pay  a  civil  penalty  imposed  by  the  Com¬ 
mission,  the  prophylactic  and  deterrent 
effect  of  section  6b  would  be  undermined. 

(2)  Secondly,  the  Commission  is  satis¬ 
fied  that  its  position  on  indemnification 
for  certain  civil  penalties  imposed  under 
section  6b  is  basically  sound  as  a  matter 
of  regulatory  policy.  The  Commission 
was  surprised  by  comments  suggesting 
that  it  abandon  its  policy  because  pro¬ 
hibiting  indemnification  of  exchwge  of¬ 
ficials  for  civil  penalties  wovUd  discour¬ 
age  individuals  from  serving  as  exchange 
officials.  The  point  that  commentators 
apparently  overlooked  or  misunderstood 
is  the  applicability  of  the  policy  state¬ 
ment  only  to  a  limited  type  of  sta¬ 
tion;  that  is,  when  the  Commission  finds 
after  notice  and  opportunity  for  hear¬ 
ing,  that  a  particular  exchange  official  is 
violating  or  has  violated  the  Act  or  the 
regulations  thereunder  and  Uiat  his  con¬ 
duct  was  “culpable”  in  the  sense  that 
such  conduct  is  of  the  type  included 
within  the  phrases,  “gross  negligence, 
willful  misconduct  or  dereliction  of 
duty,”  *  and  the  Commission  then  deter¬ 
mines  to  impose  a  civil  penalty  cm  that 
particular  official,  after  considering  the 
appropriateness  of  the  penalty  in  light 
of  his  net  worth  and  the  gravity  of  the 
offense.  The  Commission  took  no  posi¬ 
tion  with  respect  to  indemnification  of 
exchange  officials  for  other  expenses, 
such  as  llabfllties  arising  out  of  civil 
proceedings  instituted  by  private  parties 
or  l^al  fees  Incurred  defending  various 
tjrpes  of  legal  proceedings.*  It  se«ns  un¬ 
likely  that  prohibiting  indemnification 
for  civil  penalties  Imposed  by  the  Com¬ 
mission  in  the  situation  described  above 
would  discourage  high  caliber  manage¬ 
ment  from  serving  as  exchange  officials. 
Accordingly,  the  Commission  is  not  per¬ 


•  The  phrasM  “grose  negligence,  willful  mis¬ 
conduct  or  dereliction  of  duty”  are  meant  to 
convey  their  broadest  legal  construction,  not 
the  Interpretation  of  those  specific  phrases 
by  any  contract  market  or  the  application 
thereof  by  any  rule  of  such  contract  market. 

*A8  discussed  below,  the  Commission  did 
not  Intend,  by  requesting  public  comment 
on  indemniflsatlon  for  certain  legal  fees,  to 
suggest  that  it  might  prohibit  contract  mar- 
ket&.or  futures  commission  merchants  from 
reimbursing  officials  for  legal  fees  inmured  in 
the  unsuccessful  defense  of  an  action 
brought  by  the  Commission.  To  make  this 
clear,  the  Commission  has  stated  below  its 
view  that  Indemnlflcatlon  for  legal  fees 
would  not  violate  public  policy. 


suaded  that  It  should  retract  its  policy 
statement.  The  Commission  is  concerned, 
however,  that  its  policy  regarding  in- 
demniflcaticm  may  be  misunderstood. 
For  that  reason,  the  Commission  has  de¬ 
cided  to  modify  its  statement  of  policy 
regarding  indonnification. 

The  Cfunmission  was  persuaded  by 
commentators  that  it  should  clarify  the 
situations  in  which  it  would  consider 
indemnification  for  a  civil  penalty  to  be 
against  public  policy.  Since  the  term 
“culpable  conduct”  is  not  susceptible  of 
precise  definition,*  the  Commission  has 
decided  that  it  will  determine,  in  each 
case  in  which  a  civil  penalty  Is  Imposed 
on  an  Individual  official,  whether  or  not 
Indemnification  would  violate  public  pol-. 
icy.  Thus,  if  the  Conunlsslon  determines 
that  a  particular  official  Is  guilty  of 
gross  negligence,  willful  misconduct  or 
dereliction  of  duty,  the  Commission 
would  consider  indemnification  for  a 
civil  penalty  imposed  on  that  official  to 
be  against  public  policy.  The  Commis¬ 
sion  will  make  an  independent  determi¬ 
nation — in  the  administrative  proceed¬ 
ing  in  which  the  civil  penalty  Is  im¬ 
posed — ^whether  indemnification  for  the 
civil  penalty  would  violate  public  policy 
imder  the  particular  circumstances,  and 
if  indonnification  would  violate  public 
policy,  the  Commission  will  include  a 
statement  to  that  effect  in  its  order  im¬ 
posing  the  penalty.  If  the  Commission 
finds,  on  the  other  hand,  that  indemni¬ 
fication  would  not  violate  public  policy 


■  As  noted  above,  several  commentators  sug¬ 
gested  that  the  Commlsslcm  adopt  certain 
state  law  standards  governing  the  propriety 
of  indemnlflcatlon  so  that  officials  could  be 
Indemnlfled  for  civil  penalties  if  they  ’’acted 
In  good  faith,  in  a  manner  reasonably  be¬ 
lieved  by  them  to  be  In  or  not  opposed  to  the 
best  Interests  of  the  corporation.”  The  Com¬ 
mission  disagrees.  The  good  faith  of  an  official 
or  the  best  Interests  of  the  corporation  may 
be  relevant  In  considering  the  propriety  of 
Indemnlflcatlon  for  certain  liabilities,  but  the 
Commission  believes  that  a  different  standard 
should  be  used  In  deciding  whether  an  official 
is  to  be  Indemnlfled  for  a  clvU  penalty  Im¬ 
posed  by  the  Commission  for  a  violation  of 
the  Act.  It  Is  possible,  for  example,  that  the 
’T>est  Interests  of  the  corporation”  might  be 
found  by  a  sympathetic  board  of  govemOTS 
to  dictate  a  course  of  action  by  an  official  that 
Is  at  variance  with  the  requirements  of  the 
Act.  ’The  Commission  believes  that  to  be  con¬ 
sistent  with  the  purpose  of  section  6b— to 
stimulate  diligence  on  the  part  of  exchange 
officials — the  propriety  of  Indemnlflcatlon 
must  depend  upon  the  efforts  of  the  official 
to  discharge  his  responsibilities  under  the 
Act,  whether  or  not  that  seems  to  be  In  the 
best  interest  of  the  corporation. 

This  Is  not  to  say  that  the  Conunlsslon  In¬ 
tends  to  hold  exchange  officials  to  unrealisti¬ 
cally  high  standards  of  conduct  In  determin¬ 
ing  whether  or  not  Indemnlflcatlon  for  a  civil 
penalty  would  violate  public  policy.  Nor  does 
the  Commission  Intend  to  Intervene  in  ex¬ 
change  determinations  to  Indemnify  officials 
In  situations  having  no  Impact  on  the  Com¬ 
mission’s  regulatory  responsibilities.  How¬ 
ever.  the  Conunlsslon  believes  that  exchange 
officials  have  certain  responsibilities  to  the 
public  and  will  not  favor  Indemnlflcatlon  for 
civil  penalties  In  situations  where  an  (ffilclal’a 
conduct  evidences  gross  negligence  or  willful 
misconduct  or  dereliction  at  duty  In  dis¬ 
charging  responsibilities  under  the  Act. 
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in  a  particular  case,  it  will  not  oppose 
indemnification  if  the  contract  market 
or  futures  commission  merchant  wishes 
to  reimburse  the  official  for  the  amount 
of  the  civil  penalty  in  that  case. 

The  Commission  believes  that  this 
case-by-case  approach  will  clarify  those 
circumstances  in  which  it  considers  in¬ 
demnification  to  be  against  public  pol¬ 
icy.  In  this  way,  the  Commission  hopes 
to  ameliorate  the  two  major  problems 
which  commentators  said  might  be  cre¬ 
ated  by  the  Commission’s  policy:  (1) 
that  it  would  discourage  Individuals  from 
serving  as  exchange  officials;  and  (2) 
that  it  would  discomage  commercial  in¬ 
surers  from  imdenvriting  D&O  policies 
routine  civil  penalties. 

The  Commission  agrees  with  all  the 
commentators  who  said  that  its  policy 
on  indemnification  should  not  be  codified 
into  regulations  at  this  time. 

n.  Summary  of  Comments  Regarding 
Indemnification  for  Other  Legal 
Expenses 

A.  COMMENTS  ON  POLICY  REGARDING  IN¬ 
DEMNIFICATION  FOR  OTHER  LEGAL  EXPENSES 

Most  of  the  commentators  also  re¬ 
sponded  to  the  Commission’s  request  in 
the  August  9,  1976  Federal  Register 
notice  for  comments  on,  among  other 
things;  (1)  whether  it  would  be  against 
public  policy  to  allow  Indemnlficatlcm  of 
exchange  officials  for  liabilities  arising 
out  of  civil  proceedings  instituted  by  pri¬ 
vate  parties;  and  (2)  whether  it  would 
be  against  public  policy  to  allow  in¬ 
demnification  of  exchange  officials  for 
legal  fees  incurred  in  the  unsuccessful 
defense  of  an  action  brought  by  the 
Commission  pursuant  to  section  6b  of  the 
Act.*  These  comments  may  be  sum¬ 
marized  briefly  as  follows: 

1.  the  commission  should  not  prohibit 

INDEMNIFICATION  OF  OFFICIALS  FOR  LIA¬ 
BILITIES  ARISING  OUT  OF  CIVIL  PROCEED¬ 
INGS  INSTITUTED  BY  PRIVATE  PARTIES 

Most  of  the  commentators  said  it 
would  be  a  mistake  to  prohibit  indemni¬ 
fication  of  officials  for  liabilities  arising 
out  of  civil  proceedings  instituted  by  pri¬ 
vate  parties.  A  variety  of  reasons  were 
suggested,  but  most  commentators  said 
that  these  expenses  should  not  be  treated 
as  penalties  because  the  amoimt  of  the 


•  The  Commission  also  specifically  re¬ 
quested  comment  on  whether  It  would  bo 
appropriate  to  hold  a  public  hearing  on  the 
Issue  of  Indemnification.  All  the  commenta¬ 
tors  said  that  the  Commission  should  hold 
a  hearing  on  Indemnification.  In  this  way, 
they  suggested,  the  Cmnmlsslon  could  gather 
empirical  evidence  about  the  number  of  ex¬ 
change  officials  who  might  be  expected  to 
resign  In  the  face  of  the  Commission’s  policy 
on  Indemnification.  Ihe  Commission  Is  sat¬ 
isfied,  however,  that  no  pubUc  Interest  would 
be  served  by  holding  furthn'  hearings  on  the 
subject  of  Indemnlficatlcm  since  the  written 
comments  covwed  the  subject  exhaustively. 


expense  generally  would  not  depend  upon 
the  gravity  of  the  violation  or  the  culpa¬ 
bility  of  the  official  and  because  indl^d- 
uals  would  be  reluctant  to  serve  as 
exchange  officials  if  there  was  a  risk  that 
they  might  be  held  personally  liable  for 
potentially  large  sums  of  money  required 
to  compensate  Injured  traders. 

2.  LEGAL  FEES  SHOULD  BE  SUBJECT  TO 
mOEMNIFICATTON  IN  ALL  CASES 

Most  commentators  said  that  the  pub¬ 
lic  Interest  would  be  better  served  by  al¬ 
lowing  indemnification  for  legal  fees, 
even  when  they  are  incurred  in  the  un¬ 
successful  defense  of  an  action  brought 
against  individual  exchange  officials  by 
the  Commission,  for  the  reasons,  among 
others,  that  (1)  the  amount  of  legal  fees 
depends  upon  the  quality  and  complexity 
of  the  legal  representation,  not  the  grav¬ 
ity  of  the  violation  or  the  culpability  of 
the  defendant,  and  (2)  that  indemnifi¬ 
cation  would  encourage  a  vigorous  de¬ 
fense  against  possibly  frivolous  claims. 

B.  NO  CHANGES  WERE  MADE  IN  POLICY  RE¬ 
GARDING  INDEMNIFICATION  FOR  OTHER 

LEGAL  EXPENSES 

The  Cranmission  has  not  changed  its 
original  policy  regarding  indemnifica¬ 
tion  for  liabilities  other  than  section  6b 
civU  penalties.  In  other  words,  the  Com¬ 
mission  takes  no  position  at  this  time 
with  respect  to  indemnification  for  other 
expenses,  such  as  liabilities  arising  out 
of  civil  proceedings  instituted  by  private 
parties  or  legal  fees  incurred  defending 
various  tjrpes  of  legal  proceedings. 

The  Commission  believes  the  propri¬ 
ety  of  indemnification  for  liabilities  in¬ 
curred  in  private  clvU  actions — such  as 
suits  under  the  Commodity  Exchange 
Act  for  damages  sustained  by  injured 
traders  as  a  result  of  an  action  taken  by 
an  exchange  official — can  only  be  viewed 
in  the  context  of  the  actual  cases  as  they 
arise.  Consequently,  the  Commissicm 
does  not  believe  the  propriety  of  indemni¬ 
fication  in  these  circumstances  is  suscep¬ 
tible  to  treatment  by  a  regulation  or  pol¬ 
icy  statement  of  greneral  applicability 
and  is  willing  generally  to  leave  such 
matters  to  the  determination  of  the  ex¬ 
changes  themselves.* 

However,  the  Commission  has  pro¬ 
posed  a  rule  that  would,  if  adopted,  re¬ 
quire  contract  markets  to  notify  the 
Commission  if  an  official  of  a  contract 
market  is  to  be  indemnified  for  liabilities 
arising  from  private  civil  actions.  See  41 


*  Unlike  civil  penalties  Imposed  under  sec¬ 
tion  6b,  amounts  paid  as  a  settlement  or 
judgment  In  a  particular  private  action  may 
be  bfued  In  part  on  the  need  to  compensate 
Injured  traders  and  In  part  on  the  need  to 
deter  conduct  violative  of  the  Act.  The  mixed 
character  of  these  awards  Is  one  of  the  prin¬ 
cipal  obstacles  to  treating  Indemnification  In 
these  circumstances  under  a  regulation  or 
policy  statement  of  general  applicability. 


Fed.  Reg.  37597  (September  7,  1976).  In 
this  way.  the  Commission  will  be  able  to 
review  the  propriety  Indemnlficaticm 
for  these  expenses  on  a  case-by-case 
basis.  And,  if  the  Commission  strongly 
believes,  because  of  the  nature  of  the 
particular  case,  that  there  should  be  no 
indemnification  in  that  case,  it  may  in¬ 
stitute  separate  administrative  proceed¬ 
ings  against  the  official  or  it  may  seek 
to  participate  as  amicus  curiae,  or  to  in¬ 
tervene,  in  the  proceedings.* 

The  CkMnmissicm  also  wishes  to  make 
clear  that,  by  requesting  public  comment 
on  Indemnification  for  certain  legal  fees, 
it  did  not  intend  to  suggest  that  it  might 
prohibit  contract  markets  or  futures 
commission  merchants  from  reimbursing 
officials  for  legal  fees  incurred  in  the  un¬ 
successful  defense  of  an  action  brought 
by  the  Ccmimlsslon.  In  general,  the  Com- 
missi(Xi  shares  the  view  of  the  commen¬ 
tators  that  legal  lees  should,  not  be 
treated  as  a  penalty,  since  the  amount 
of  the  fees  usually  depends  upon  the  qual¬ 
ity  and  complexity  of  the  legal  represent- 
atiMi,  not  the  gravity  of  the  violation  or 
the  culpabUity  of  the  defendant.  Ihe 
Cmnmission  therefore  does  not  believe  it 
would  be  against  pubUc  policy,  as  ex¬ 
pressed  in  the  Act.  for  a  contract  market 
or  futures  commission  merchant  to  in¬ 
demnify  an  official  for  legal  fees,  includ¬ 
ing  fees  incurred  in  the  unusuccessful 
defense  of  an  acticm  brought  by  the  (Com¬ 
mission. 

As  noted  above,  the  Cmnmission  is 
satisfied  that  no  public  interest  would 
be  served  by  holding  further  hearings  on 
the  subject  of  indemnification.  However, 
interested  persons  may  submit  written 
comments  on  the  Commlssiim’s  revised 
policy  regarding  indemnification.  All 
comments  should  be  addressed  to  Com¬ 
modity  Futures  Trading  Commission, 
2033  “K”  Street.  N.W,  Washington,  D.C. 
'20581,  ATTN:  Secretariat.  Copies  of  all 
comments  received  will  be  available  for 
public  Inspection  at  the  Commission’s 
office  in  Washington,  D.C. 

Issued  in  Washington  on  January  18, 
1977. 

William  T.  Bagley, 
Chairman. 

[PR  Doc.77-2046  Piled  l-21-77;8:45  ami 


•In  reviewing  the  propriety  of  Indemnifi¬ 
cation  In  any  case,  the  Commission  will  be 
prlmarUy  concerned  with  the  Impact  of  In¬ 
demnification  on  the  Commission’s  regula¬ 
tory  responsibilities.  Pcn  example,  the  Com¬ 
mission  might  oppose  Indemnification  of  an 
exchange  official  for  amoxmts  paid  as  a  settle¬ 
ment  or  judgment  In  a  private  dvll  action 
based  (HI  a  violation  of  the  Act  If  It  i^pears 
that  the  official’s  conduct  amounts  to  gross 
negligence,  willful  misconduct  or  dereliction 
of  duty  in  discharging  his  respcmslblUtles 
under  the  Act.  The  Commission  does  not  in¬ 
tend  to  Intervene  in  exchange  determina¬ 
tions  to  Indemnify  officials  In  situations  hav¬ 
ing  no  Impact  tm  the  Commission’s  regula¬ 
tory  re^xmslbilitles. 
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